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| NTEREST OF THE AM CI CURI AE

The amici curiae joining this brief are organi zations that represent
individuals with disabilities, including individuals with disabilities that are
aneliorated or treated with mtigating neasures such as nedi cations. The am ci
share a conmtnment to eradicating the debilitating discrimnation faced by
persons with disabilities, and to ensuring equality and reasonabl e accommbdati on
in the workplace and other settings covered by federal disability |aw. The am ci
have a strong interest in the effective inplenmentation of the Anericans with
Disabilities Act ("ADA"), and bring a uni que understandi ng of the purpose and
role of laws barring disability-based discrimnation. A full recitation of their
i nterest appears in the Appendi x.

The witten consents of the parties to this brief have been | odged with the
Cerk pursuant to Rule 37.2. [FN1]

FNL1. No contributions were nade to this brief by counsel for the parties. No
nonetary contributions were nmade other than by amci. Rule 37.6.



ARGUVENT

In enacting the ADA, Congress found that "individuals with disabilities are
a discrete and insular mnority who have been faced with restrictions and
[imtations, subjected to a history of purposeful unequal treatnent, and
rel egated to a position of political powerlessness in our society, based on
characteristics that are beyond the control of such individuals and resulting
from stereotypi c assunptions not truly indicative of the individual ability of
such individuals to participate in, and contribute to,society.” 42 U S.C. s
12101(a) (7). Congress further enunciated its sweeping purpose: "to provide a
cl ear and conprehensive national nmandate for the elimnation of discrimnation
against individuals with disabilities." 42 U S.C. s 12101(b)(1).
The anal ysis enpl oyed by the U S. Court of Appeals for the Tenth Crcuit in
Sutton, and affirmed by that Court in Miurphy, is contrary to this purpose.

l. THE DEFI NI TI ON OF DI SABI LI TY UNDER THE ADA IS | NTENTI ONALLY BROAD TO
ACH EVE THE CIVIL Rl GHTS PURPOSES OF THE LAW

The ADA was intended to cover a broad range of disabilities, and to ensure
that persons with disabilities are full and equal nenbers of our society. To
achi eve this goal, Congress fashioned a statute designed to protect not only
t hose persons who have inpairnents that give rise to specific physical and
mental limtations, but also those who have experienced such limtations in the
past or who are regarded as having a disability by others.

Congress recogni zed that the irrational fears and m spercepti ons about
disability can be as debilitating as the inpairnents thenselves. [FN2] Thus,

i ncluded within the broad class of persons protected by the Act are those who
are limted and discrimnated agai nst because of the "prejudice, stereotype, or
unf ounded fear" of others. See School Bd. of Nassau County v. Arline, 480 U.S.
273, 287 (1987).

FN2. 136 Cong Rec S 7422, *S7442 (June 6, 1990) (Statenent of Sen. Harkin)
("[T] he fear of epilepsy was once so great that people with this di sease were
believed to be possessed by the devil and were shut out of schools and the
wor kf orce. Even cancer was once thought to be contagious and resulted in
discrimnation.. For people with disabilities, including those wwth HV

di sease and AIDS, the ADA offers prom se that they will no | onger be shunned
and i sol ated because of the ignorance of others.").

Accordi ngly, Congress adopted the broad and | ongstandi ng definition
included in the Rehabilitation Act of 1973, 29 U S.C. s 794, defining disability
as:

(A) a physical or nental inpairnent that substantially limts one or nore
of the major |ife activities of such individual;

(B) a record of such an inpairnent; or

(C) being regarded as having such inpairnent.

42 U.S.C. s 12102(2).

As this Court noted in Bragdon v. Abbott, this definition is drawn "al nost
verbatim' fromthe Rehabilitation Act's broad definition. 524 U S. 624, 118 S.
. 2196, 2202 (1998); see also Arline, 480 U S. at 285 ("the definition of

" handi capped individual' is broad"). In so adopting, Congress intended that the
ADA' s protections cover a wide range of types and |evels of disabilities.



I'1. I N ENACTI NG THE ADA, CONGRESS ADOPTED THE COVERAGE OF THE REHABI LI TATI ON
ACT AS A M N MUM STANDARD

Congress is presunmed to know the state of the | aw when it passes
| egislation, and its use of terns which have been previously construed indicates
an intent to ratify such interpretations. Bragdon, 118 S.Ct. at 2208.
Accordingly, this Court should assunme that Congress intended to codify the | aw
of Section 504 as it existed in 1990 as the m ninum | evel of coverage under the
ADA. [FN3] Indeed, Section 501(a) of the ADA was adopted to ensure that the
courts woul d not construe the ADA to afford | ess protection than Section 504 of
the Rehabilitation Act. [FN4]

FN3. In fact, the ADA was enacted to broaden civil rights protections, beyond
the scope of Section 504. Helen L. v. DiDario, 46 F.3d 325, 331- 32 (3d Gr
1995) (analyzing ADA s legislative history).

FN4. "Except as otherw se provided in this chapter, nothing in this chapter
shall be construed to apply a | esser standard than the standards applied
under title V of the Rehabilitation Act of 1973 [citation omtted] or the
regul ati ons issued by Federal agencies pursuant to such title.”" 42 U S.C. s
12201(a).

A. Section 504 Case Law Protected Individuals Wth Mtigated D sabilities.

Section 504 case law existing at the tinme of the ADA' s passage extended
civil rights protections to nunerous groups of persons with disabilities which
were either wholly or partially mtigated through treatnent and ot her neasures.
For exanple, insulin-controlled diabetes was held to be covered under Section
504 prior to the passage of the ADA. [FN5] Simlarly, epilepsy and seizure
di sorders were repeatedly deened disabilities. [FN6] Courts al so recogni zed t hat
di seases such as H 'V, even in their "asynptomatic" phases, may be disabilities.
[ FN6] Several of these decisions were cited by this Court in Bragdon as havi ng
correctly construed the definition of disability under Section 504, 118 S.C. at
2208.

FN5. Bentivegna v. United States Dep't of Labor, 694 F.2d 619, 621 (9th Cr.
1982); Davis v. Meese, 692 F.Supp. 505, 513, 517 (ED. Pa. 1988), aff'd. 865
F.2d 592 (3d Gr. 1989) (table) ("Sone insulin-dependent diabetics never
experience a severe hypoglycem c occurrence, and are able to control their
bl ood sugar levels at nearly normal |evels throughout their working careers.
[Aln insulin dependent diabetic is clearly a 'handi capped person."').

FN6. Reynolds v. Brock, 815 F.2d 571, 573-74 (9th G r. 1987) (plaintiff with
i nfrequent seizures could be disabl ed because persons with epilepsy face
policies restricting their enploynent opportunities); Mantolete v. Bol ger,
767 F.2d 1416, 1420, 1424 (9th Cr. 1985) (person with condition under
"conplete control" was disabled and potentially entitled to acconmodati on);
Akers v. Bolton, 531 F. Supp. 300, 315 (D.Kan. 1981) (Section 504 "doubtl ess
enconpasses the class of epileptic school children"); Drennon v. Phil adel phia
CGeneral Hosp., 428 F.Supp. 809, 815 (E.D. Pa. 1977) ("That persons with
epi | epsy are consi dered handi capped is too self-evident to be
contested.").



FN6. Doe v. Garrett, 903 F.2d 1455, 1457, 1459 (11th Cr. 1990) cert. deni ed,
484 U. S. 849 (1987) ("[I]t is well established that infection with Al DS
constitutes a handicap."); Ray v. School Dist. of DeSoto County, 666 F. Supp.
1524, 1527-28, 1536 (M D. Fla. 1987); Thomas v. Atascadero Unified Schoo
Dist., 662 F.Supp. 376, 383 (C.D. Cal. 1987); see also Robertson v. Ganite
Cty Com Unit School Dist. 9, 684 F.Supp. 1002, 1007 (S.D. I11l. 1988).

The pre-ADA courts also held that recovered al coholics and drug users are
protected by Section 504. [FN7] Indeed, the issue was considered so well settled
that this Court sinply assuned that recovered al coholics are disabled in Traynor
v. Turnage. 485 U. S. 535, 548-49 (1988). The courts recogni zed t hat Congress
i ntended t hat coverage woul d enable persons with drug and al cohol addictions to
engage in treatnment prograns. [FN8]

FN7. See, e.g., Tinch v. Walters, 765 F.2d 599, 603 (6th Cr. 1985); Sullivan
v. Gty of Pittsburgh, Pa., 811 F.2d 171, 182 (3d Cir. 1987), cert. denied,
484 U.S. 849 (1987); Wallace v. Veterans Adm ni stration, 683 F. Supp. 758,
761 (D. Kan. 1988); Anderson v. University of Wsconsin, 665 F. Supp. 1372,
1391 (WD. Ws. 1987), aff'd, 841 F.2d 737, 740 (7th Cr. 1988); Traynor v.
Wal ters, 606 F.Supp. 391, 399400 (S.D.N. Y. 1985) (alcoholic who had been
sober 10 years was "handi capped individual").

FN8. See, e.g., Davis v. Bucher, 451 F.Supp. 791, 796 (E.D. Pa. 1978); Burka
v. New York City Transit Authority, 680 F.Supp. 590, 600 (S.D.N Y. 1988).

By incorporating into the ADA virtually the sane definition of disability
contained in Section 504, Congress adopted and ratified the case | aw
interpreting the "plain | anguage"” of that definition.

B. Section 504 Regulations Confirma Broad Definition of Disability.

The original Section 504 regul ations, pronul gated by the Departnent of
Heal t h, Education and Welfare in 1977, further indicate that many disabilities
whi ch can be mtigated through treatnent are covered. In Bragdon, this Court
held that "the ADA [nust] ... grant at |east as nuch protection as provided by
the regul ations inplenenting the Rehabilitation Act." 118 S.Ct. at 2202 (citing
Section 501(a)). [FN9]

FN9. This Court has repeatedly held that such regulations are entitled to
speci al deference because they were devel oped with the oversi ght and approval
of Congress. Arline, 480 U S at 279-80.

For exanple, the regulations in place since the tine the ADA was enacted define
"physical or nental inpairnent” to include nunerous nedical conditions which may
be controlled or mtigated through treatnent, including enotional or
psychol ogi cal disorders. 45 CF. R s 84.3(j)(2)(i). Further, the comentary to
the regul ati ons provides a non-exclusive |ist of additional exanples, including
hearing inpairnments, epilepsy, nultiple sclerosis, cancer, heart disease,
di abetes, drug addiction, and al coholism 42 Fed. Reg. 22685 (1977), reprinted
in 45 CF.R Pt. 84, App. A p. 334 (1998).

Per haps nost tellingly, the coommentary notes that federal disability
nondi scrim nation | aw should not be limted to "traditional disabilities,” nor
to "severe disabilities.” Id. at 352; see also Arline, 480 U S. at 280 n.5
(broad definition not limted to "traditional handicaps"). This sane perspective



nmust be brought to the ADA's definition of disability.

[11. CONGRESS STATED THAT M Tl GATI NG MEASURES ARE NOT TO BE CONSI DERED | N
DETERM NATI NG WVHETHER AN | NDI VI DUAL | S DI SABLED

The starting point for statutory analysis is the plain |anguage of the
statute itself. Kaiser Alum num & Chem Corp. v. Bonjorno, 494 U.S. 827, 835
(1990). The plain | anguage of the ADA protects an individual with a disability,
defined as "a physical or nental inpairnment that substantially limts one or
nore of the major life activities.” 42 U.S.C. s 12102(2). However, the statute
-- which does not define "inpairnment," "substantially limts,” or "major life
activities" -- does not specify whether a court shoul d consider nedications,
prosthetic devices, or other treatnents in determ ning whether a person has a
substantially limting inpairnent.

Where the text of a statute is not unanbi guously clear, this Court has
| ooked to the statute's legislative history for guidance. United States v.
D ckerson, 310 U.S. 554, 562 (1940). In enacting the ADA, the Congress issued
extensive reports detailing its intent in adopting the Act's broad definition of
"disability."” On nunerous occasions, Congress explicitly stated that mtigating
measures are not to be considered in determ ning whether an individual has a
di sability covered by the Act:

Whet her a person has a disability should be assessed without regard to
the availability of mtigating nmeasures, such as reasonabl e accommobdati ons
or auxiliary aids. For exanple, a person who is hard of hearing is
substantially imted in the major life activity of hearing, even though
the 1 oss may be corrected through the use of a hearing aid. Likew se,
persons with inpairnments, such as epilepsy or diabetes, which substantially
limt a major life activity are covered under the first prong of the
definition of disability, even if the effects of the inpairnent are
control |l ed by nedicati on. HouseComm on Educ. & Labor, H R Rep. No.
485(11), 101st Cong., 2d Sess. 52 (1990); see also House Comm on the
Judiciary, HR Rep. No. 485(I11), 101st Cong., 2d Sess. 28-29 (1990) ("The
i npai rment shoul d be assessed w t hout considering whether mtigating
measures, such as auxiliary aids or reasonabl e accommobdati ons, would result
in a less-than-substantial [imtation."); Senate Conm on Labor & Human
Resources, S. Rep. No. 116, 101st Cong., 1st Sess. 23 (1989).

A. The Instruction of Congress to Disregard Mtigating Measures |s Consistent
Wth its Intent to Protect Persons with Treatable Disabilities.

Al t hough the ADA requires an individualized analysis to determ ne whether a
particul ar inpairnment constitutes a covered disability, Congress expressly cited
in the legislative history a nunber of exenplary conditions that could be
protected under the Act's definition, including epilepsy, diabetes, nental
health conditions, cancer, H V/AIDS, alcoholism and heart disease. [FN10]

FN10. S. Rep. No. 116 at 8, 22-24, 27, 31, 39-40, 62 (1989); H R Rep. No.
485(11) at 51-53, 57, 62, 72 75, 79- 80 104 H R Rep. No. 485(111) at 28-
29, 33, 42, 44- 46 50 (1990) see al so 136 Cbng Rec E 1913, *E1914 (June 13,
1990) (Statenent of Rep. Fbyer ) (" Exanpl es of inpairnments that substantially
l[imt major life activities are visual or hearing inpairnents, nobility

i mpai rments, cerebral palsy, epilepsy, HV infection, nmental retardation,
chroni c schi zophrenia, or heart disease.").



For exanple, epilepsy is cited throughout the |egislative history as an exanpl e
of a covered disability. [FN11l] The use of nedication to mtigate the synptons
of epilepsy is expressly noted in the reports. HR Rep. No. 485(11) at 52; HR
Rep. No. 485(111) at 28, 29. Indeed, in discussing the inportance of protecting
i ndividuals with epilepsy, Representative Tony Coehlo noted that "today the
overwhel mng majority of people with epil epsy have their physical conditions
under control through nmedication."” 135 Cong. Rec. E 1575 (May 9, 1989). [FN12]

FN11. S. Rep. No. 116 at 22, 31, 39, 62; H R Rep. No. 485(11) at 51, 52, 62,
72, 79, 80, 104, H R Rep. No. 485(111) at 28, 29, 33, 42, 50.

FN12. See al so 136 Cong Rec H 2421, *H2427 (May 17, 1990) (Statement of Rep.
Hoyer) ("As we all know, Tony [Coehlo]'s original career plans were stalled
because of discrimnation agai nst persons with epilepsy. In the end, this was
a blessing to the Nation and this House, for he m ght not have ended up here.
But no one in this Nation has proven nore than Tony Coel ho that soneone with
a disability can be one of the nost able people our Nation has ever seen.").

Simlarly, diabetes, although frequently controlled with insulin, is cited as a
covered disability. [FN13] Psychiatric conditions are also repeatedly cited.
[FN14] As with epilepsy and di abetes, nental illnesses are often controlled by
medi cati ons. [ FN15]

FN13. S. Rep. No. 116 at 22, 39; H R Rep. No. 485(11) at 51, 52, 72; H.R
Rep. No. 485(111) at 28, 42.

FN14. H R Rep. No. 485(11) at 51, 57, 72, 79, 104; H. R Rep. No. 485(111) at
28, 42, 45, 46: S. Rep. No. 116 at 22, 27, 39, 62 (1989).

FN15. In defending the Act's protection of qualified individuals wth nental
health disabilities, Senator Harkin noted the role of nedications: "I am
sure there are plenty of manic-depressives in this country -- | know sone.
have nmet sonme who are conpletely controll ed under doctors' orders as |long as
they are on prescription drugs."” 135 Cong Rec S 10765, *S10765, 10766 ( Sept.
7, 1989).

In addition, HIVVAIDS is referenced in the reports. [FN16] As extensive floor
di scussi on made clear, asynptomatic H'V was intended to be a covered disability.
[FN17] The critical role of nedications was noted. [FNL18]

FN16. S. Rep. No. 116 at 19, 22 ("All persons with synptonatic or
asynptomatic H V infection should be clearly included,” quoting Presidentia
Comm ssion on the H'V Epidemc); H R Rep. No. 485(11) at 48, 51, 79; HR
Rep. No. 485(111) at 28.

FN17. See 135 Cong Rec S 10765, *10800 (Sept. 7, 1989) (Statenent of Sen.
Sinon) ("[T]his bill wll extend protection to people with A DS and peopl e
infected wwth H'V, synptomatic and asynptomatic."); 136 Cong Rec S 9684, *
S9696 (July 13, 1990) (Statement of Sen. Kennedy) ("People with HV di sease
are individuals who have any condition along the full spectrumof HV
infection -- asynptomatic H V infection, synptomatic HV infection or full-
bl own AIDS. These individuals are covered under the first prong of the
definition of disability in the ADA ....") (enphasis added).



FN18. 135 Cong Rec S 10765, *S10768 (Sept. 7, 1989) (Statenment of Sen.
Kennedy) ("The nost recent Public Health Service report that was rel eased 2
weeks ago, has denonstrated that AZT has had a positive inpact on those that
have tested positive but do not have the disease. ... [We have pointed out
very clearly, if you are asynptomatic and H V positive, you are protected

).

To consider mtigating neasures in determ ning coverage under the Act would be
directly contrary to the intent of Congress to protect persons with a w de range
of episodic and treatable conditions.

B. Congress Expressed a Keen Interest in Pronoting Treatnent for
Individuals with Disabilities.

The | anguage of a statute is to be interpreted in light of the purposes
Congress sought to serve. Norfol k Redevel opnent & Hous. Auth. v. Chesapeake &
Potomac Tel. Co., 464 U S. 30, 36 (1983). Congress repeatedly expressed an
interest in pronoting health, treatnment and recovery for individuals with
di sabilities through the inplenentation of the Act. Accordingly, the |egislative
hi story notes the inportance of reasonabl e accomodati ons designed to serve this
pur pose.

For exanple, key commttee reports note the inportance of scheduling

nodi fications benefiting individuals with chronic conditions:

Sone people with disabilities are denied enpl oynent opportunities because
they cannot work a standard schedul e. For exanple, persons who need nedi ca
treatment may benefit fromflexible or adjusted work schedul es. A person with
epi |l epsy may require constant shifts rather than rotation fromday to night
shifts. HR Rep. No. 485(11) at 62-63; S. Rep. No. 116 at 31.

Simlarly, sponsors of the Act noted the inportance of anti-discrimnation
provi si ons and wor kpl ace accomodati ons enabling individuals with asynptonmatic
H'V to benefit from nedications and other treatnents:

The reasonabl e accommbdati on provision of the bill will be particularly
inportant in ensuring that people with H 'V di sease have the right to flexible
wor k schedul es and to tine off to accommodate their treatnent needs or their
various di sease-rel ated conditions. [FN19]

FN19. 136 Cong Rec H 4614, *HA623, *H4626 (July 12, 1990) (Statenents of Rep
Onens and Rep. Waxman); see also 136 Cong Rec S 9684, *S9696 (July 13,

1990) (Statenent of Sen. Kennedy); 136 Cong Rec H 2421, *H2442 (May 17, 1990)
(Statenment of Rep. Weiss); 136 Cong Rec H 2599, *H2626 (May 22, 1990)
(Statenment of Rep. McDernott) (all noting inportance of workpl ace
accommodations to people with H V).

Congress surely did not intend such nodifications to beinversely tied to the
success of an individual's treatnent program

Simlarly, in lengthy floor debates on the Act's coverage of individuals
wi th al cohol or drug addiction, several senators stressed the benefits of access
to recovery progranms, and expressly noted that the Act's protections extend to
assist individuals in treatnent:

The act's protections extend to rehabilitated individuals who no | onger use



illegal drugs, but who continue to participate in treatnent prograns -- such
as a net hadone mai ntenance treatnent program-- or continue to receive
after-care counseling or participate in self-help groups. This reflects our
recognition that these activities can be crucial to many individuals' ability
to successfully sustain their recovery. [FN20]

FN20. 135 Cong Rec S 10765, *S10774 (Sept. 7, 1989) (Statenment of Sen.
Kennedy) .

In the words of Senator Myni han, "To turn away from i ndi vidual s who have
recogni zed their addiction to drugs and al cohol and who have sought,
successfully, treatnment would indeed be a cruel hoax." 135 Cong Rec S 10765, *
S10795.

Provi di ng the heal th-pronoti ng accomodati ons expressly cited by Congress
woul d be neani ngl ess were they were revoked once treatnent becane effective in
controlling synptons. Elimnating access to such accommobdati ons "woul d i ndeed be
a cruel hoax."

I'V. THE FEDERAL AGENCI ES CHARGED W TH ENFORCI NG THE ADA HAVE STATED THAT
M Tl GATI NG MEASURES SHOULD NOT BE CONSI DERED | N EVALUATI NG WHETHER AN
I NDI VI DUAL HAS A DI SABI LI TY.

This Court has | ooked to adm nistrative gui dance issued by the Egqua
Enmpl oynent Qpportunity Comm ssion (EEOC) and by the Departnent of Justice in
construing the ADA. See, e.g., Bragdon v. Abbott, 118 S.C. at 2208-09. Wile
such gui dance are not controlling, they "'constitute a body of experience and
informed judgnent to which courts and litigants nmay properly resort for
gui dance, "' Meritor Savings Bank, F.S.B. v. Vinson, 477 U S. 57, 65 (1986)
(citations omtted), and are "entitled to deference."” Bragdon, 118 S.Ct. at
2209. As the federal agency charged with inplenenting Title |I of the ADA the
EECC has repeatedly stated that mtigating neasures are not to be considered in
eval uati ng whether an individual has a disability covered by the Act:

The determ nation of whether an individual is substantially limted in a
major life activity nust be nmade on a case by case basis, without regard to
mtigating nmeasures such as nedicines, or assistive or prosthetic devices.
29 CF.R Pt. 1630, App., s 1630.2(j).

[T] he extent to which the inpairnment limts the individual's major life
activities should be assessed without regard to the availability of mtigating
measures. Thus, an individual who has experienced a significant |oss of hearing
is substantially limted in his/her ability to hear, even if the use of a
hearing aid would inprove the individual's |level of hearing. Simlarly,
individuals with inpairnments (such as epil epsy or diabetes) that substantially
limt major life activities are individuals with disabilities, even if
medi cation controls the effects of the inpairnents. Accordingly, an individua
who received dialysis treatnents for polycystic kidney di sease had a
substantially limting inpairnent, even though the di sease was adequately
treated through dialysis.

EEQCC Conpl i ance Manual, EEOC Order No. 915.002, Section 902, Definition of the
Term"Disability," pp. 35-36 (Mar. 14, 1995) (citations omtted). [FN21] The
Departnment of Justice, which is responsible for inplenenting Titles Il and |1
of the ADA, has followed this view. [FN22] The Court should defer to these
agenci es.



FN21. See al so EEOC Order No. 915.002, EEOCC Enforcenent CGui dance on the
Arericans with Disabilities Act and Psychiatric Disabilities 6-7 (Mar. 25,
1997) .

FN22. 28 CF.R pt. 35 app. A s 35.104 (Definitions).

V. THE MAJORI TY OF FEDERAL COURTS HAVE DI SREGARDED M Tl GATI NG MEASURES | N
EVALUATI NG WHETHER AN | NDI VI DUAL HAS A DI SABI LI TY.

Most federal Courts of Appeals have followed the rule stated in the
| egislative history and by the EEOC that mtigating nmeasures should not be
considered in determ ning whet her an individual has a substantially limting
i mpai rment. For exanple, the First and Seventh Circuits have held that
i ndividuals with diabetes controlled by insulin nay be disabl ed under the Act.
Arnold v. United Parcel Service, Inc., 136 F.3d 854, 866 (1st Cr.
1998) (plaintiff's diabetes, in its untreated state, constituted disability);
Baert v. Euclid Beverage, Ltd., 149 F. 3d 626, 630 (7th Gr. 1998) (truck driver
wi th insulin-dependent di abetes raised question of fact: "That he feels
"perfectly healthy' when he is taking insulin is utterly irrelevant to the
assessnment of disability for the purposes of the ADA "). [FN23] The First
Crcuit has also upheld a jury verdict in favor of a plaintiff wth treated
depression. Criado v. 1.B.M Corp., 145 F. 3d 437, 442-43 (1st Cr. 1998) ("That
her depression had been adequately treated through therapy in the past and was
expected to be adequatedly treated through therapy and nedication in the future
does not establish that she does not have a disability.").

FN23. See al so Roth v. Lutheran Gen. Hosp., 57 F.3d 1446, 1454 (7th Cr.
1995) (citing EEOC guidelines but finding insufficient evidence of
substantially limting inpairnment under that standard); Col eman v. Keebl er
Conpany, 997 F. Supp. 1102 (N.D. Ind. 1998) (sane); Erjavac v. Holy Famly
Health Plus, 13 F.Supp. 2d 737, 746 (N.D. II1l. 1998) (insulin- dependent

di abetes was disability); Krocka v. Riegler, 958 F. Supp. 1333, 1340-41 (N.D
I11. 1997) (treated depression was disability); Denson v. Village of
Bridgeview, 19 F. Supp. 2d 829, 834-35 (N.D. Il1. 1998) (uncorrected 20/400
vision constituted disability).

Simlarly, the Third Grcuit found that a mai ntenance supervisor with
epi |l epsy controlled by nedication raised a question of fact as to whether he was
di sabl ed. Matczak v. Frankford Candy & Chocolate Co., 136 F.3d 933, 937-38 (3rd
Cr. 1997); see also Mondzel ewski v. Pathmark Stores, Inc., 162 F.3d 778 (3rd
Cr. 1998) (disregarding reasonable accommobdations in finding sufficient
evi dence of substantial limtation in wrking). The Fifth Crcuit found that an
accountant with Adult Stills disease should be evaluated in his unnedi cated
state. Washington v. HCA Health Services of Texas, Inc., 152 F.3d 464, 471 (5th
Cr. 1998); cf. Chandler v. Cty of Dallas, 2 F.3d 1385, 1391 (5th Cr. 1993)
(citing guidance on insulin-dependent diabetes but finding plaintiff
unqualified); but see, Ellison v. Software Spectrum Inc., 85 F.3d 187, 191 n.3
(5th Gr. 1996) (inplying disagreenent with EEOC in dicta).

The Eighth G rcut has followed the rule. Doane v. City of Qmha, 115 F. 3d 624,
627-28 (8th Cir. 1997), cert. denied, US _, 118 S.Ct. 693 (1998) (pollce
officer with nonocul ar vision eval uated w t hout regard t o subconsci ous

adj ust ments nade by brain). [FN24] The Eleventh G rcuit ruled that a conptroller
with Graves Disease controlled by nedication created a question of fact as to



whet her she had a disability. Harris v. H & WContracting Co., 102 F.3d 516,
520-23 (11th G r. 1996). The Ninth G rcuit has acknow edged the rule. Holihan v.
Lucky Stores, Inc., 87 F.3d 362, 366 (9th Gr. 1996), cert. denied, __ US. _ |

117 S. Ct. 1349 (1997)(citing mtigating neasures guidance but finding no
evidence that plaintiff's work activities were a formof treatnent). [FN25]

FN24. See also Sicard v. Gty of Sioux Cty, 950 F. Supp. 1420, 1439 (N.D
lowa 1996) (applicant with vision inpairnent created issue of fact as to
disability); Smith v. Horton Industries, Inc., 17 F.Supp. 2d 1094 (D. S. D
1998) (excluding consideration of prosthetic in deem ng individual with one
arm di sabl ed) .

FN25. See al so Kirkingburg v. Al bertson's, Inc., 143 F.3d 1228, 1221 (9th
Cr. 1998) (subconscious adjustnments to nonocul ar vision did not render
appl i cant nondi sabl ed); Col eman v. Southern Pacific Transp. Co, 997 F. Supp.
1197, 1201 (D. Ariz. 1998) (excluding innate mtigating nmeasures of the brain
in finding nonocular vision to be disability).

Further, district courts in the Fourth, Tenth and D.C. G rcuits have di sregarded
mtigating neasures in evaluating whether an individual has a disability. [FN26]

FN26. W/l son v. Pennsylvania State Police Dep't, 964 F. Supp. 898, 909 (E.D
Pa. 1997) (myopic applicants created question of fact); Sarsycki v. UP.S,
862 F. Supp. 336 (WD. la. 1994) (judgnment for plaintiff with controlled

di abetes); Fallacaro v. R chardson, 965 F. Supp. 87 (D. D. C. 1997) (applicant
who was legally blind without corrective | enses was di sabl ed).

A mnority of courts have rejected the Congressional and agency rul e,
contending that ignoring the effects of mtigating neasures is inconsistent with
the statutory | anguage requiring a "substantial limtation" of a major life
activity. [FN27] These courts disregard the unanbi guous | egislative history as
to the neaning of this phrase, as well as significant Rehabilitation Act case
law then in effect which interpreted simlar |anguage to protect individuals
wWth treatable disabilities. Further, these courts incorrectly read the rule as
elimnating the case-by-case analysis required by the Act. To the contrary,

i ndividuals nmust still denonstrate that their inpairnents, wthout mtigation,
substantially limt one or nore major life activities. Finally, these courts
fail to consider the underlying purposes of the Act, which are inconsistent with
rules that circunscri be protections against discrimnation, or that deter access
to effective treatnent.

FN27. WIking v. County of Ransey, 983 F. Supp. 848, 854 (D.Mnn. 1997) aff'd,
153 F. 3d 869 (8th Cir. 1998); Gaddy v. Four B Corp., 953 F. Supp. 331, 337

(D. Kan. 1997); Moore v. Cty of Overland Park, 950 F. Supp. 1081, 1088
(D.Kan. 1996); Shulter v. Industrial Coils, Inc., 928 F. Supp. 1437, 1445
(WD. Ws. 1996); Coghlan v. H J. Heinz Co., 851 F.Supp. 808, 813 (N.D. Tex.
1994); see also Glday v. Mecosta Cy., 124 F.3d 760 (6th Gr. 1997), at 767
(Kennedy, J., concurring in part and dissenting in part), at 768 (Quy, Jr.,
J., concurring in part and dissenting in part); Cine v. Fort Howard Corp.
963 F. Supp. 1075, 1080 (E.D. Ckla. 1997).

V. EXCLUDI NG I NDI VI DUALS W TH TREATABLE DI SABI LI TI ES FROM THE COVERAGE OF THE
ADA |'S CONTRARY TO I TS FUNDAMENTAL PURPOSES.



As a broad, renedial statute, the ADA nust be liberally construed to
effectuate its purposes. Heilweil v. M.Sinai Hosp., 32 F.3d 718, 722 (2nd G r
1994), cert. denied, 513 U. S. 1147 (1995); see also Tcherepnin v. Knight, 389
U S. 332, 336 (1967) (describing "famliar canon of statutory construction").
The constructions enployed by the courts below are contrary to the Act's
remedi al ai ns.

A. Excluding Individuals with Treatable Disabilities is Contrary to the
Statute's Focus on Individuals Wo are Able to Wrk Despite Their
Disabilities.

As the Court noted in Arline, the ADA's broad definition of disability is
appropriate, because "only those individual swho are both handi capped and
otherwise qualified are eligible for relief."” 480 U S. at 285 (enphasis in
original).

In the context of enploynent discrimnation, the thrust of [the

Act's] purpose is essentially to protect individuals who have an underlying

medi cal condition or other limting inpairnment, but who are in fact capable

of doing the job, with or without the help of nedications, prosthetic

devices, or other aneliorative neasures, and with or without a reasonabl e

accommodati on by the enpl oyer.

Arnold v. United Parcel Service, Inc., 136 F.3d 854, 861 (1st Cr. 1998)
(enmphasis in original).

In other words, it is those disabled individuals who are receiving stabilizing
treatnent who are nore likely to be "qualified" for enploynent, and fal
squarely anong the groups protected by the Act. Accordingly, the Arnold court
concl uded that "Arnold' s di abetes nakes himjust the type of person the ADA was
designed to protect. ... [With treatnent, he can performthe job despite his
inpairment if UPS will reasonably accommbdate him" |Id. at 862; see al so
Pritchard v. Southern Co. Services, 92 F.3d 1130, 1134(11th Cr. 1996), anend.
on rhg. in part by 102 F.3d 1118 (11th Gr. 1996), cert. denied, 117 S.C. 2453

(U.S. 1997) ("[I]t is possible that both are true: she still suffered fromthese
synptons and they limted major life activities, but she was able to contro
themsufficiently with the help of nedication to performat work ....").

On the floor of the Senate, sponsor Senator Harkin reiterated the focus on
whet her an individual is qualified. Rather than making an individua
"nondi sabl ed" and unprotected, nedication pronotes protection by enabling an
i ndi vi dual to neet standands.

[If the disability] would affect the performance of that person's job ...
then the enployer could say this person was not qualified. If, however, the
disability in question, whether schizophrenia, manic-depressive or whatever
it mght be is, let us say, controlled by drugs, the person is under a
doctor's care, and the person is qualified for the job, ... the enpl oyee
then would be able to go to the EEOCC and file a conpl ai nt

135 Cong Rec S 10765, *S10766 (Sept. 7, 1989).

Senat or Doneni ci made precisely the sane point:
[ T] here may have been a tinme in history when if you had di abetes sonebody

asked you, do you have di abetes and they could have said to you, we cannot
hire you. Certainly that is not the case today. Certaintly you can have a



di sease as grave as that and fit nore jobs. You are either in the process
of being maintained, or we are comng close to finding a cure, or your
disability is sporadic.

Id. at *S10779 (enphasi s added).

Under the anal ysis adopted below, many individuals wth treatable and
epi sodic disabilities who are qualified inevitably find thensel ves unprotected
by the Act. This result nust be rejected as inconpatible with the broad scope
and purposes of the Act.

B. Excluding Individuals with Treatable Disabilities Overl ooks the Real Need
for Workplace Accommodations to Maintain Health.

I ndi vidual s with di abetes, seizure disorders, nental health disabilities,
synptomati c or asynptomatic H'V, cancer, hepatitis, and other conditions often
requi re workpl ace acconmodations to maintain their health:

Qual i fi ed handi capped enpl oyees who can performall job functions may
require reasonabl e accommodation to allow themto ... pursue therapy or
treatnment for their handicaps. ... In sone instances, this may require
enpl oyers to alter existing policies or procedures that they woul d not
change for non-handi capped enpl oyees, but that is the essence of reasonable
accommodat i on.

Bucki nghamv. United States, 998 F.2d 735, 740-41 (9th Gr. 1993) (citations
and internal quotations omtted) (upholding transfer to obtain nedical
treatment). Wiile individuals with these conditions may not be currently
experiencing significant synptons, see Bragdon v. Abbott, 118 S.Ct. 2196,
accommodations are often needed to prevent a nore active phase of their
disability. Wthout consistent nonitoring and treatnent, many di sabl ed
i ndividuals wll experience a worsening of their conditions.

For exanple, many di sabl ed persons require periodic visits to doctors and
ot her health care providers. Because nost health care providers operate during
busi ness hours only, scheduling accommobdations are required. [FN28] Simlarly,
sone disabilities are exacerbated by working a night or split shift. [FN29]
Assum ng no undue hardship, a shift adjustnent nay be a reasonable
accommodat i on.

FN28. The EEOC has recogni zed that tinme off for doctor's appointnents, breaks
for nonitoring nedications, and shift adjustnents may be reasonabl e
accommodati ons. EECC, Technical Assistance Manual (TAM, Sec. 3.10(3), p.
[11-22 to 111-23 (Jan. 1992); EEOC Enforcenent Qui dance on Psychiatric
Disabilities 24-25; see also 42 U S.C s 12111(9)(B) ("nodified schedul e" as
acconmodati on).

FN29. See Gle v. United Airlines, Inc., 95 F.3d 492 (7th Gr. 1996),
(summary judgnent deni ed where clerk sought transfer after night shift
aggravat ed depression); H R Rep. No. 485(11) at 62-63; S. Rep. No. 116 at
31.

Further, many disabled individuals with treated disabilities rely on breaks
to take nedications or to otherwise nonitor their conditions. [FN30] Such breaks
can enable individuals with asynptomatic H'V and other conditions to conply with
conplicated treatnment and medi cation regi nens, thereby maintaining health and



gai nful enployment. Excluding individuals with mtigated disabilities would
i npede these results.

FN30. See Arnold v. United Parcel Service, Inc., 136 F.3d 854, 856 (1st GCir.
1998) (successful control of diabetes required ongoing nonitoring of glucose
levels, and two to four insulin injections daily); Erjavac v. Holy Famly
Health Plus, 13 F. Supp. 2d 737 (N.D. Ill. 1998) (diabetic's request for
greater access to bathroomfor urination and insulin injections created
triable issue of fact).

C. Excluding Individuals Who Mtigate Their Synptons wi th Medications and
O her Measures Fal sely Presunes a "Conplete Cure.”

Excl udi ng individuals who alleviate their synptons with nedications and
other mtigating neasures falsely presunes a "conplete cure" that is sinply
absent. Many individuals who rely on mtigating nmeasures continue to experience
limtations, albeit |essened, that require accommbdati ons. [FN31] Further, nmany
i ndi vi dual s who control their synptons nust closely nonitor their conditions in
ways that nondi sabl ed people do not. Many will periodically experience
difficulties with their nedications triggering active synptonol ogy and
necessi tating acconmodations. See Harris v. H & WContracting, Co., 102 F.3d 516
(11th Gr. 1997) (change in nedication caused panic attack and ei ght-day
hospitalization for individual with G aves D sease ordinarily stabilized with
medi cati on).

FN31. Goodwi n, Frederik K and Jam son, Kay Redfield, Manic Depressive

Il ness 597 (1990); Fisher, RS., et al., "A Large Communi ty-Based Survey of
Quality of Life and Concerns of People Wth Epilepsy: Part 1," 39:6 Epil epsia
(1998).

Mor eover, individuals undergoing treatnents or taking nedications for
various conditions may experience side effects such as nausea or groggi ness.
[ FN32] These side effects thensel ves may require accommodati on. EEOC Enf or cenent
Gui dance on Psychiatric Disabilities, p. 31, question 31, exanpl eB; see also
Quice-MIls v. Derwnski, 967 F.2d 794, 797 (2nd Cr. 1992) (finding nurse with
depression disabled, and noting side effects of nedication requiring
accommodation); Overton v. Reilly, 977 F.2d 1190, 1195 (7th G r. 1992) (noting
side effects of nedication requiring accomodation); Fehr v. MLean Packagi ng
Corp., 860 F.Supp. 198, 200 (E.D. Penn. 1994) (job nodification sought for
medi cation side effects).

FN32. Lickey, Marvin E. and Gordon, Medicine and Mental Illness 129 (1991).

D. Excluding Individuals with Treatable Disabilities Wuld Lead to Irrationa
and Pernicious Results.

A statute should not be construed to mandate irrational or pernicious
results. United States v. Turkette, 452 U S. 576, 580 (1981). Under the rules
adopt ed bel ow, an individual who relied upon an acconmodati on to obtai n ongoi ng
nedi cal treatnment for a disability, and thereby successful controlled his or her
synptoms, would then |lose the right to accomopdati on and be forced to
di scontinue treatment until the synptons once agai n becane active. See Bragdon,
118 S. CG. at 2213-14 (G nsburg, J., concurring) ("No rational legislator, it
seens to nme apparent, would require nondiscrimnation once synptons becone



visible but permit discrimnation when the di sease, though present, is not yet
visible."). Utimtely, unenmploynent could result, in direct contravention of
the statute's purposes.

Further, the reasoni ng adopted bel ow woul d foster a perverse disincentive
to maintaining health and controlling synptons through nmeasures such as
medi ci ne, diet, rest, and nonitoring. See Arnold, 136 F.3d at 863 n.7 (Arnold
"shoul d not be denied the protections of the ADA because he has independently
taken the initiative and successfully brought his diabetes under control.").

VI1. THE CONCERNS OF EMPLOYERS ARE AMPLY REPRESENTED.

Gving a broad interpretation to the definition of disability does not
underm ne the concerns and interests of enployers, which are anply protected
t hrough ot her provisions of the Act. For exanple, an individual who is not
"qualified ... with or without accommodati on" for the job, or who poses a
"direct threat,” is not protected under Title | of the ADA. 42 U S.C. ss
12111(8), 12112(a), 12113(b). Simlarly, if the required acconmodati on woul d
i npose an "undue hardship,"” the enployer may not be held liable. 42 U S.C. ss
12112(b)(5)(A), 12111(10).

That individuals are considered in their unmtigated states does not
automatically nean that they are "substantially limted" in a major life
activity, creating "per se" disabilities. An individual nust still show that
W thout mtigation one or nore major |ife activity is substantially limted "in
conparison to nost people.” S. Rep. No. 116 at 23; H R Rep. No. 485(11) at 52;
see also id.("A person who can walk for 10 mles continuously is not
substantially limted in wal king nmerely because on the eleventh mle, he or she
begi ns to experience pain because nost people would not be able to wal k el even
mles wthout experiencing sone disconfort."); 29 CF.R Pt. 1630, App., S
1630.2(j) ("[Aln inpairnment is substantially limting if it significantly
restricts the duration, manner or condition under which an individual can
performa particular major life activity as conpared to the average person in
the general population.”). Thus, an individual who wears gl asses for nyopia nust
show that his or her visual inpairnent is substantially limting conpared to
nmost people: in light of the preval ence of ml|d nearsightedness, an individua
wth [ow nyopia is unlikely to neet this standard.

VI I1.1ND VI DUAL WHO ARE DENI ED EMPLOYMENT OPPORTUNI TI ES ON THE BASI S OF A
Dl SABI LI TY ARE REGARDED AS HAVI NG A DI SABI LI TY.

The definition of disability under the ADA includes nmultiple "prongs”
designed to ensure that all individuals who experience discrimnation on the
basis of disability -- including those individuals with no present |imtations
-- are protected. Thus, in addition to protecting individuals with substantially
limting inpairnments, the Act protects individuals with a "record of"
disability, [FN33] and individuals who are "regarded as" having a disability.

FN33. See, e.g., Nathanson v. Mdical College of Pennsylvania, 926 F.2d 1368,
1382 (3d Cir. 1991) ("A person with a record of inpairnent can still qualify
as a handi capped individual even if that individual's inpairnment does not
presently limt one or nore of that person's major life activities. Thus, for
exanpl e, a person who has recovered froma history of nental or enotiona

ill ness, heart disease, or cancer may always be a handi capped i ndivi dua

under the statute.").



Al t hough there is no reason that an individual cannot be covered under nore
than one "prong," [FN34] the statute's structure suggests a sequential analysis
as a practical matter: "An individual who satisfies this first part of the
definition of the term'disability' is not required to denonstrate thate he or
she satisfies either of the other parts of the definition. However, if an
individual is unable to satisfy this part of the definition, he or she may be
able to satisfy one of the other parts of the definition.”" 29 CF. R Pt. 1630,

App., s 1630.2(j).

FN34. See Arnold, 136 F.3d at 862 ("There is no reason this enpl oyee could
not he protected under two prongs sinultaneously."); Brief of the EEOCC

G ahamv. Connie's Inc., No. 98-35242 (9th GCr.) (filed July 15, 1998), p. 17
("Nothing in the statute suggests that the three prongs of the definition are
mutual |y exclusive. ... [T]he individual mght qualify under both the
"actual" and "regarded as" prongs of the definition, since the inpairnent my
be substantially limting in fact and perceived as such by the enployer.").

Under the third prong of the ADA's definition of disability, a person is
disabled if he or she is "regarded as" having an inpairnment that is
substantially imting. 42 U S.C. s 12102(2)(C). The provision is essential to
those who are not in fact substantially Ilimted, but who face Iimtations
i nposed by the unfounded stereotypes of others.

In Arline, the Court interpreted identical |anguage found in Section 504,
stating:

By includ[ing] not only those who are actually physically inpaired, but

al so those who are regarded as inpaired ... Congress acknow edged t hat
society's accunul ated nyths and fears about disability and di sease are as
handi cappi ng as are the physical |imtations that flow from actua

i npai r nent .

480 U. S. at 284.

The Court reasoned that Congress intended to protect individuals from decisions
based on stereotypes and assunptions about a particular condition, rather than
obj ective, reasoned assessnents. Id. at 284-85.

In enacting the ADA, Congress adopted Section 504's "regarded as" | anguage,
as well as this Court's interpretation of the provision. |Indeed, a thorough
analysis of Arline is included in all three major conmttee reports:

The [Arline] Court noted that Congress included this third prong because
it was as concerned about the effect of an inpairnent on others as it was
about its effect on the individual. ... The Court explained: "Such an
i npai rment m ght not dimnish a person's physical or nental capabilities,
but coul d neverthel ess substantially limt that person's ability to work as
a result of the negative reactions of others to the inpairnent."” 480 U. S
at 283.

H R Rep. No. 485(11) at 53; HR Rep. No. 485 (II1) at 30; S. Rep. No.

116 at 23.

Accordingly, an individual rejected froma particular job because an x- ray

i ndi cates abnormalities is "regarded as" disabled, even if the person has no
outward synptons. H R Rep. No. 485 (lIl1) at 31; S. Rep. No. 116 at 24.
Simlarly, the "regarded as" prong protects individuals with controll ed di abetes
and epil epsy who are denied jobs as a "result of negative attitudes and



msinformation.”" S. Rep. No. 116 at 24. [FN35] Also falling within the third
prong are "people who are rejected for a particular job solely because they wear
hearing aids ...." Id.

FN35. Al t hough Congress intended that treatable conditions be eval uated

wi thout mtigating neasures as "first prong" disabilities, it conceived that
such conditions also fit within the third prong. Further, those conditions
that are not substantially Iimting, even in the absence of mtigation, m ght
be "regarded" by others as disabilities.

Thus, under the Arline standard adopted by Congress in enacting the ADA, an
enpl oyer that bases its enploynent decision on a person's actual or perceived
physi cal or nental inpairnment -- whether substantially |imting or not --
regards the individual as disabl ed:

A person who is ... discrimnated against [ ] because of a covered
entity's negative attitudes toward that person's inpairnment is treated as
having a disability. Thus, for exanple, if an enployer refuses to hire
soneone because of a fear of the "negative reactions" of others to the
i ndi vidual, or because of the enployer's perception that the applicant has
an i npairment which prevents that person fromworking, that person is
covered under the third prong of the definition of disability.

H R Rep. No. 485(11) at 53; S. Rep. No. 116 at 24.

Further, such disability- based decisions are unlawful when they are not
rationally related to the individual's ability to performthe job. See Arline,
480 U. S. at 285; H R Rep. No. 485 (I11) at 30-31.

Any other rule would be contrary to the Act's purposes. That is, if the ADA
did not cover individuals whose disqualification rested on their physical or
mental conditions, such individuals "would never have the opportunity to have
their condition evaluated in |ight of nedical evidence and a determ nation nade
as to whether they were 'otherwi se qualified.' Rather, they would be vul nerable
to discrimnation on the basis of nmythology -- precisely the type of injury
Congress sought to prevent." Arline, 430 U S. at 285.

In Sutton v. United Airlines, 130 F.3d 893 (10th G r. 1997), the plaintiffs
presented evidence that United Air Lines disqualified themfromall pilot
positions because of its perception that they were unable to performthe job
with their physical inpairnment of nyopia. [FN36] Based on this inpairnent, and
Wi th no objective or reasoned assessnent of actual ability to safely perform
Uni ted concluded that the applicants were unsuitable for enploynent as pilots.
This conclusion is contrary to federal disability |law, which requires enployers
to "replace such reflexive reactions to actual or perceived handi caps with
actions based on reasoned and nedically sound judgnents." See Arline, 480 U S
at 284-85.

FN36. Al though United now asks the Court to exam ne the wonen's inpairnents
as aneliorated by corrective |enses, under its own policy United consi dered
these inpairnments in their uncorrected state, a stance that indeed enphasizes
the need for "third prong" protection.

Instead of evaluating United' s reaction, the Tenth Circuit held that the
plaintiffs "must show that the enployer regarded [then] as being substantially
[imted in performng either a class of jobs or a broad range of jobs in various



cl asses.” 130 F. 3d at 904. Because the plaintiffs could not show
di squalification froma "class of jobs," the court concluded that they were not
regarded as disabled. Id.

Nothing in Arline or the ADA's | egislative history suggests this narrow
readi ng. The Arline Court explained that a person could be limted in working if
rej ected because of a particular enployer's perceptions about the inpairnent.
480 U.S. at 283. There was no requirenent that other enployers would have al so
discrimnated. In fact, the ADA's |egislative history specifies precisely the
opposite. See HR No. 485(111) at 30 (third prong applies "whether or not the
enpl oyer' s perception was shared by others in the field"). Indeed, the Tenth
Crcuit's analysis inproperly rewards enployers whose qualification standards
are the nost arbitrary.

The district court in Muirphy v. UP. S, 946 F. Supp. 872 (D. Kan. 1996),
aff'd, 141 F. 3d 1185 (10th Cr. 1998), also failed to engage in the analysis
dictated by Arline and the Congress. In accepting UPS' s assertion that it did
not regard the plaintiff as disabled, but as "not certifiable under DOT
regul ations,” [FN37] the court incorrectly confused the question of disability
with whether M. Miurphy was qualified for the job. [FN38] In so doing, the court
di sregarded evidence that M. Mirphy was fired because UPS fal sely regarded him
as having a condition that would prevent himfromdriving safely. [FN39]

FN37. In seeking a review of M. Mirphy's DOT status and thereupon firing him
W t hout objective evidence that his inpairnment inposed a safety risk, UPS
adopted DOT' s own questionable rationale.

FN38. The legitimcy of an enployer's purported reliance on a safety
regul ati on nust be eval uated separately fromthe question of an actual or
percei ved disability. Arline, 480 U S. at 285-86.

FN39. M. Mirphy passed a physical, received a DOT Health Card, and drove UPS
vehi cl es without incident; however, he was fired once UPS received his bl ood
pressure results. 946 F. Supp. at 875-76.

CONCLUSI ON

In light of the fundanental purposes of the ADA, the express intent of
Congress, and the body of case | aw deci ded both before and after the ADA' s
enactnent, the Court should reverse and remand the decisions in Sutton and
Mur phy for an analysis of whether the plaintiffs' inpairnments, in the absence of
mtigating neasures, constitute protected disabilities.

Further, pursuant to the Court's decision in Arline, this Court should reverse
the Tenth Crcuit's conclusion that plaintiffs Sutton and Murphy were not
"regarded as" disabled by the enployers that rejected them

APPENDI X

Al DS Action is the national voice on AIDS, representing 3,200 of Anerica's

| eadi ng AIDS organi zations and the mllions of Americans affected by H V/ Al DS
they serve. AIDS Action fights the AIDS epidem c by working for public policy
that prevents new H V infections, provides care for people living with HV and
Al DS, defends their rights and searches aggressively for a cure. The

organi zati on educates policy nakers, corporate |eaders, the national nedia and
t he public and provi des | eadership and support to communities affected by

H V/ AIDS. As the | eading AIDS policy organi zation, AIDS Action naintains the



strongest and nost effective presence on Capitol H Il on issues affecting our
menbers and constituents.

Since 1983, the AIDS Legal Referral Panel ("ALRP') has advocated on behal f of
the rights of people living wwth HV and AIDS. Through its staff and panel of
vol unteer attorneys, ALRP has assisted in over 30,000 |egal matters, hel ping
people with H'V/AIDS to mai ntain healthcare, shelter, inconme, autonony and
freedomfromdiscrimnation. In addition, ALRP representsthe interests of people
with H V/ AIDS and HI V-affected communities in national public policy
di scussi ons. Throughout the history of the A DS epidemc, ALRP' s clients have
i ncl uded individuals who work full or part tine. Sone have been asynptonmatic.
Many nore have experienced physical synptons but have been able to work due to
the aneliorative effects of conplex H'V drug reginens. It is inperative for
people living with H V/AIDS who are able to work to be protected agai nst
i nvidious discrimnation and to be given all the opportunities to succeed that
are afforded to individuals who are not facing life-threatening illness on a
daily basis.

Al DS Legal Services ("ALS') was founded in 1988 as a program of the
non-profit, Santa Clara County Bar Associ ati on Law Foundati on. ALS provides
| egal services to lowincone individuals living wwth HV or AIDS in Santa C ara
County, California. The mssion of ALSis to secure justice and the protection
of human rights through the devel opnent, delivery, and sponsorship of
speci alized |l egal services. ALS provides representation in, anong others, the
areas of access to services, enploynent and housing. Since its inception, ALS
has assisted over 2,000 individuals living with HV or AlDS.

Al DS National Interfaith Network ("ANIN') is an organi zation of H V/ Al DS
mnistries and faith communities that nobilizes people and institutions for
educati on, advocacy and support of persons affected by H V/ AIDS. As people of
faith and action, the nmenbers of ANIN affirmthe inherent worth and dignity of
all persons without prejudicial regard to race, gender, age, health/physica
status, sexual orientation, religious conmtnent, relationship status, or
| egal / social standing. ANIN strives to assure that all those affected by
H V/AIDS w Il receive conpassionate care, support and assistance. H V/AIDS is
not a divine punishnent. Merciful and enpowering |ove extends to all people
af fected by disease, including H V/ AlDS.

The Arc of the United States ("The Arc") is the largest national voluntary
organi zation in the United States devoted solely to the welfare of the nore than
seven mllion people with nental retardation. Together, nore than 1,100 state
and | ocal chapters of The Arc work to ensure that people wth nental retardation
can realize the opportunity to live, learn, work and play in their comunities.
Since its inception, The Arc has vigorously challenged attitudes and public
policy based on fal se stereotypes that have authorized or encouraged segregation
of people with nental retardation in virtually all areas of life. The Arc was
one of the leaders in fram ng and supporting passage of the Anericans with
Disabilities Act. Many people with nental retardation also have other conditions
whi ch can be aneliorated or treated through the use of nedications or other
neasur es.

The Center for Wnen Policy Studies is a national non-profit, nulti-ethnic
and multicultural femnist policy research and advocacy institution founded in
1972. In 1987 the Center founded the National Resource Center on Wnen and Al DS
Policy and has been a | eader in addressing critical AIDS policy issues from
wonen's di verse perspectives. The Resource Center has produced nore than thirty
research, advocacy and policy reports since its inception, including an analysis
of the Social Security Administration rules for determning eligibility for
H V-rel ated disability in wonen. The Center's Metro DC Col | aborative for Wnen



with H V/ AIDS project works directly wwth |ow incone wonen living with H 'V who
will be directly inpacted by the ruling in this case.

The Center for Law in the Public Interest is a private, non-profit public
interest law firmwhose clients include individuals with disabilities, as well
as groups that advocate on behalf of individuals with disabilities. In order to
further the interests of these individuals, the Center engages in education,
advocacy and litigation involving the Arericans with Disabilities Act. The
Center is active in advancing and protecting the interests of individuals with
disabilities in local communities and on the state and federal |evels. The
i ssues presented by the instant cases will have significant inpact on the
i ndi vi dual s on whose behal f the Center advocat es.

Disability Rights Advocates ("DRA") is a non-profit public interest |aw
firmthat specializes in class action civil rights litigation on behalf of
persons with disabilities throughout the United States. Wth offices in
California and Hungary, DRA strives to protect the civil and human rights of
people with disabilities throughout the world. DRA works to end discrimnation
in areas such as access to public accommbdati ons, enpl oynent, transportation,
educati on, and housing. In conjunction with the Disability Statistics Center at
the University of California, San Franci sco, DRA has published a report
entitled, "Disability Watch: A Status Report on the Condition of People wth
Disabilities in the United States."

The Enpl oynent Law Center (ELC) is a project of the Legal A d Society of
San Francisco, a private, non-profit organization. The primary goal of the ELC
is to inprove the working lives of disadvantaged people. Since 1970, the Center
has represented clients in cases covering a broad range of enploynent-rel ated
i ssues including discrimnation on the basis of race, gender, age, disability,
pregnancy and national origin. The Center's interest in the legal rights of
those with disabilities is |Iongstanding. The ELC has represented and conti nues
to represent clients faced with discrimnation on the basis on their
disabilities, including those with clains brought under the Anericans with
Disabilities Act. The Center has also filed amcus briefs in cases of inportance
to di sabl ed persons.

The Epil epsy Foundation of America is a non-profit corporation founded in
1968 to advance the interests of 2.5 mllion Americans with epil epsy and sei zure
di sorders. Together with its affiliates throughout the nation, the Epil epsy
Foundati on mai ntai ns and di ssem nates up-to-date, accurate information about
epi | epsy and sei zures; pronotes public understandi ng of the disorder; and
supports research, professional awareness and advocacy on behal f of people with
sei zure disorders. The term "epil epsy" evokes stereotyped i mages and fears that
af fect persons with this nedical condition in all aspects of |ife, especially
enpl oynent. Since its inception, the Epil epsy Foundation of Anerica has stood
agai nst the stignma and estrangenent associated with seizures and has supported
t he devel opnent of laws that protect individuals fromdiscrimnation based on
these stereotypes and fears. The Foundation is al so concerned that
determ nati ons of whether a person is disabled be nade without regard to
mtigating neasures, such as anti-epileptic nedications. People whose seizures

are controlled by nedication are not guaranteed that their seizures will stay
under control. In addition, people who achieve sustained control of their
sei zures nust face the fact that their enployers still regard them as bei ng

di sabl ed on a daily basis.

Gay and Lesbi an Medical Association ("G.MA") is an organi zation of 2,000
| esbi an, gay, bisexual and transgender physicians, nedical students and their
supporters. GLMA works to maxim ze the quality of health care and health
services for |esbian, gay, bisexual and transgender people, to pronote ful



civil rights and to foster a professional climate in which its diverse nenbers
can achieve their full potential.

Gay Men's Health Crisis ("GQVWHC') is the nation's ol dest andl argest Al DS
servi ce and advocacy organi zati on. GVHC serves thousands of nen, wonen and
children living with H V/ Al DS; educates the public about H 'V prevention and
treatnment; and fights for fair and effective AIDS policy at all |evels of
government. The Legal Services and Advocacy Departnent at GWHC represents HI V-
positive clients who seek protection fromdiscrimnation within the neaning of
the Amrericans with Disabilities Act ("ADA"). As new treatnents show great
prom se for extended health and | ongevity, nore and nore people living wth
H V/ Al DS pl ace | ong-range inportance on the ability to obtain and retain
enpl oynment, with all of its financial and psychol ogi cal benefits. Many people
living with H V/ AlDS need acconmopdations to permt themto adhere to the
treatment regi mens that keep them healthy enough to continue to work.

Addi tionally, synptons incident to the very mtigating neasures that enable them
to work often create the need for the ADA's protection in the first instance.

The Human Rights Canpaign ("HRC') is the nation's |argest |esbhian and gay
civil rights organization. HRC is devoted to fighting and endi ng di scrim nation
agai nst gay nen and | esbians and to protecting the basic civil and human rights
of those Anericans. HRC is also specifically devoted to fighting discrimnation
agai nst people living wwth HV and AIDS. To these ends, HRC has provi ded federa
advocacy and nedi a and grassroots support on a range of legislative initiatives
affecting gay nen, |esbians, and people living with H V/AIDS, including the
Americans with Disabilities Act and the Enpl oynent NonDi scrim nation Act.

The Judge David L. Bazelon Center for Mental Health Law is a national |ega
advocacy organi zati on which seeks to eradicate discrimnation agai nst people
with nmental disabilities in housing, enploynent and other services. The Center
has advocated on behalf of many clients who have alleviated the synptons of
their conditions through therapy and nedi cati on; however, they may require
periodi c accommpdations to their conditions which are often episodic in nature.

Lanbda Legal Defense and Education Fund, Inc. ("Lanbda") is a national non-
profit public interest |egal organi zation dedicated to the civil rights of
| esbi ans, gay nmen and people with H V/ AIDS through inpact litigation, education
and public policy work. Founded in 1973, Lanbda is the ol dest and | argest | egal
organi zati on addressing these concerns; in 1983, Lanbda filed the nation's first
Al DS di scrimnation case. Lanbda has appeared as counsel or am cus curiae in
scores of cases in state and federal courts on behalf of people living with HV
and other disabilities, including, in part, Bragdon v. Abbott, 118 S. C. 2196
(1998); Doe & Smth v. Mutual of Omha | nsurance Co., 1998 W. 166856 (N.D. I11].
April 3, 1998); School Bd. for Nassau Cty. v. Arline, 107 S. C. 1123 (1987);
Chalk v. United States District Court, 814 F.2d 701 (9th G r. 1988); and
Rayt heon v. Fair Enp. & Hous. Commin, 212 Cal. App. 3d 1242 (1989). Lanbda is
particularly famliar with the unique barriers confronting persons with HV and
other stigmatized disabilities who attenpt to secure fair treatnent in the
wor kpl ace.

The National Latina/o Lesbian, Gay, Bisexual and Transgender Organization
("LLEGO'") is a national non-profit organization at the forefront of the Latina/o
Lesbi an, Gay, Bisexual and Transgender ("LGBT") community organi zing for access
to health, comunity devel opnent and political resources. Many of LLEGO s
nmenbers are affected by H V/ AIDS, asynptomatic and ot herw se. LLEGO nmi ntains
strong roots in the Latina/o LGBT conmunities across the United States, Puerto
Rico and Latin America. Mre than 180 organi zations and institutions conprise
LLEGO s Network of Organi zations, representing the diverse backgrounds of the
Latina/o LGBT community. LLEGO has a proud | egacy of el even years of organi zi ng



and advocacy for individual and community enpowernent.

Mental Heal th Advocacy Project ("MHAP') is a 20-year-old programof the
Santa Cl ara County Bar Associ ation Law Foundation, a California non-profit
organi zation. WMHAP's mssion is to enpower people affected by psychiatric or
devel opnental disabilities or |abeled as having such disabilities to |live nore
i ndependent, secure and satisfying lives through the enforcenent of their |ega
rights and the advancenent of their social and econom c well-being. To this end,
MHAP hel ps over 4,000 clients per year resolve their |legal problens in the areas
of care and treatnent, education, enploynent, housing, consuner rights and
financial entitlenents. MHAP regularly assists clients with securing vital
reasonabl e accommodati ons and has first- hand know edge about the effectiveness
of reasonabl e acconmodations in creating greater enploynent and housi ng

opportunities for all individuals with disabilities.

The National Alliance for the Mentally Il ("NAM") is the nation's
| eadi ng grassroots advocacy organi zation solely dedicated to inproving the |ives
of persons with severe nental illnesses. NAM has nore than 185, 000 nenbers and

1,200 state and local affiliates in all fifty states, the District of Col unbia,
Puerto Rico and Canada. NAM's efforts focus on support to persons wth severe
mental illnesses and their famlies; advocacy for nondi scrimnatory and
equitable federal, state, and private-sector policies; research into the causes,
synptons and treatnments for brain disorders; and education to elimnate the
pervasive stigma toward severe nental illnesses.

The National Association of Protection and Advocacy Systens ("NAPAS'),
whi ch was founded in 1981, is a nenbership organi zation for the nati onw de
system of protection and advocacy (P&A) agenci es. P&As are nmandat ed under the
Devel opnental Disabilities Assistance and Bill of Rights Act, 42 U.S.C. s 6000
et seq., the Protection and Advocacy for Mentally Ill Individuals Act, 42 U S. C
s 10801 et seq., and the Protection and Advocacy for Individual Rights Program
29 U.S.C. s 794e, to provide legal representation and rel ated advocacy services
on behalf of all persons with disabilities. In fiscal year 1997 al one, P&As
served well over 700,000 people with disabilities through a variety of
mechani snms: i ndividual case representation, system c advocacy, information and
referral and education efforts. NAPAS facilitates the coordi nati on of P&A
activities, provides P&s with training and technical assistance and represents
their interests before the Executive and Legi sl ative Branches of Governnent.

The National Center for Law and Learning Disabilities, Inc. ("NCLLD') is a
non-profit corporation that seeks to pronote understanding of |earning
disabilities ("LD"), attention deficit disorder ("ADD') and rel ated conditions;
know edge of applicable | aws; and devel opnent of appropriate policies. To
achi eve these goals, NCLLD provides education, advocacy, |egal analysis and
policy recomrendati ons on issues affecting persons with LD/ ADD. NCLLD supports
the position that disability status should be determ ned without regard to the
beneficial effects of nedication, since often nedication does not achieve a
nmeasur abl e, conpl ete and permanent correction of the condition.

The National Center for Lesbian Rights ("NCLR'), fornerly the Lesbian
Rights Project, is a non-profit public interest law firm founded in 1977 and
devoted to the I egal concerns and civil rights of all |esbian, gay, bisexual and
transgendered persons, including those with disabilities.

The National Depressive and Mani c- Depressi ve Associ ation ("National DVDA")
is the nation's largest patient-run, illness-specific organization. Founded in
1986 and headquartered in Chicago, Illinois, National DVDA has a worl dw de,
grassroots network of 275 chapters and support groups. It is guided by a 65-
nmenber Scientific Advisory Board conposed of the |eading researchers and
clinicians in the field of depressive illnesses.



The National Health Law Program ("NHeLP") is a national public interest
firmthat seeks to inprove health care for Anmerica' s working and unenpl oyed
poor, mnorities, elderly and people with disabilities. NHeLP serves | ega
services prograns, protection and advocacy offices, conmunity-based
organi zations, the private bar, providers, and individuals who work to maintain
a health care safety net for the mllions of uninsured or underinsured | ow
i ncone people. NHeLP nonitors Medicare, Medicaid and other publicly-funded
heal th care prograns; seeks renedies when | aws and policies are ignored; and
hel ps Anericans recei ve needed nedi cal care.

New York Lawyers for the Public Interest, Inc. ("NYLPI") is a non-profit
public interest |aw office that works to protect the rights of people with
disabilities. Through its Disability Law Center, NYLPI seeks to protect and
pronote the civil rights and liberties of people with disabilities and to enable
themto participate fully in the mai nstream of Anerican life. NYLPI has been
active on issues involving the application of the Anericans with Disabilities
Act ("ADA") to discrimnation in enploynent, governnment services, and public
accommodati on. NYLPI represents individuals and files am cus curiae briefs on
its own behalf and on behal f of disability and civil rights groups in cases
around the country addressing the application of the ADA

RESCLVE, the National Infertility Association, was founded in 1974 as a
non- profit consumer organization. RESOLVE' s mssion is to provide tinely,
conpassi onate support and information to individuals who are experiencing
infertility and to increase awareness of infertility issues through advocacy and
publ i c education. RESOLVE s national office and its nore than fifty chapters
t hroughout the United States provide help to thousands of peopl e experiencing
the infertility crisis.

The Wrld Institute on Disability is a private, non-profit corporation
focusing on major policy issues fromthe perspective of the disabled conmunity.
Founded in 1983 by persons who have been deeply commtted to the independent
living novenent, WD functions as a research center and as a resource for
information, training, public education and technical assistance.



